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Why Congress still remains
silent on the defection of 8
MLAs from their party?

‘In Indian politics nothing is possible’ - former Chief
Minister of Manipur Radhabinod Koijam once said to
reporters before he took oath on February 15, 2001.
Saying so, the bindings of the constitution of India cannot
be overridden by any of the citizen including the elected
representatives called MLAs or Ministers. Numbers
matter in democracy to form government, but as stated
by former CM Radhabinod Koijam, it was made possible
for the BJP to form a government here in the state
even though it bagged only 21 seats in the assembly
election. Congress party which bagged 28 seats failed
to come back to power as it failed to control its members
elected in the election who had parted violating the
constitutional provisions provided under the Anti
defection Law.

Th. Shyamkumar, the Forest Minister, was the first
Congress MLA to join BJP. He joined BJP even before
being sworn in as MLA. He was sworn in as Cabinet
Minister at Raj Bhavan along with others on March 15
this year. On April 18, Congress MLA Ginsuanhau Zou
joined BJP. Four more Congress MLAs - Y Surchandra,
Ngamthang Haokip, O Lukhoi and S Bira joined the BJP
on April 28. Another two Congress MLAs Kshetrimayum
Biren Singh and Paonam Brojen joined the BJP on July
17.

With the joining of the 8 Congress MLAs to BJP, the
number of Congress MLAs has been reduced to 20.

Congress party is the oldest political party in the
country. People across the country have high respect
for this political party over its commitment to protect
and safeguard the constitution of India.

When BJP comes to power, people are not upset on
realizing that the Congress party will play constructive
role of opposition. In democracy a strong opposition is
what people has been expecting and with the present
numbers, Congress is a strong opposition in the house
of 60.

Protecting the 10*" Schedule of the Indian constitution
is also what is expected from the oldest political party.
But for reason best known the political party is not
following any procedure to protect the constitutional
provision.

A candidate will be disqualified if he wins election on
one party ticket and joins other party after win under
Anti- defection law. Anti- defection law was introduced
by 52nd amendment act, 1985 and it was also added in
constitution as 10th schedule. Having known it, none of
the members of the Congress had applied for
disqualification of these elected representatives even
after 7 months plus some few days. It was only against
Th. Shyamkumar that a petition for disqualification had
been reported filed. But till now no move or campaign
is seen to speed up the case.

Lately a disqualification case has been filed against
MLA Y Surchandra to the Speaker’s tribunal but by a
voter from Kakching Assembly constituency and not from
the political party he had defected.

The congress party is now busy staging non-stop
protest demanding reveal of contents of Frame Work
agreement. Well and good as it is in the interest of the
people of the state. But then it seems rather an election
campaign for the upcoming Lok Sabha Election . Why
the Congress party is still quite on the issue of their
MLAs defections? Ignoring such a matter is something
like saying that the party is not concern about protecting
the Constitution of India.

Yes, in politics everything is possible. Who knows these
defected members return again after seeing the result
of the Gujarat election? Is this the reason for the
ignorance? If so, no political party is worth respecting
as they don’t give a damn of the constitution of India.
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people were killed whena fire got trapped, he said.
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Anti-defection Law in India: HistoryProvisions,
Issues anénalysis

Source — IAS Points or is condoned by the party within- Votes, or does not vote in thdudicial review —under the
Anti-Defection Law is contained 15 days from such voting orlegislature, contrary to theConstitution. But the Judicial
in the Tenth Schedule of the abstention, the member shall not béirections of his political party ~ review should not cover any stage
Constitution, which  was disqualified. However if the member has Prior to the making of a decision
introduced by the 32 Amendment  Independent Members taken prior permission, or isby the Speakers/ Chairmen.
in 1985 during tenure of Rajiv If a member has been elected agondoned by the party within 15Ravi S Naik v. Union of India
Gandhi. Earlierl0th schedule was “Independent”, he / she would bedays from such voting or (1994) o
related to association of Sikkim disqualified if joined a political abstention, the member shall not _Issue: If only resignation
with India. Once, Sikkim became party. be disqualified. constitutes “voluntarily giving up
full-fledged state, this scheduleNominated Members - If an independent candidatemembership Ofapolltlca_l party
was repealed via the 36thNominated memberswho were nojoins a political party after the - SCJudgementThereis a wider
amendment act. members of a party could choosélection. ~ meaning of the words “voluntarily
Definition of defection to join a party within six months; - If @ nominated member joins agiving up membership”. The
Defection is defined astt after that period, they were treatedarty six months after he becomedference can be drawn from the
abandon a position or as a party member or independerd member of the legislature. conduct of the members also.
association, often to join an member Power to Disqualify G.Vishwanathan v Speakey Tamil
opposing  group  which Exceptions The Chairman or the SpeakeNadu LegislativeAssembly (1996)
essentially describes a situation If a person is elected as speakdlf the House takes the decision Issue:If a member is expelled
when a member of a particularor chairman then he could resigrio disqualify a member from old party and he joins another
party abandons his loyalty from his partyand rejoin the party - If a complaint is received with party after being expelled, will it be
towards that party and provide hisif he demitted that post. Norespect to the defection of theconsidered as having voluntarily
support (in the form of his vote or disqualification in this case. Chairman or Speakea member of given up his membership?
otherwise) to another party - A party could be meged into the House elected by that House SC JudgementOnce a member
Historical Background another ifat least one-thirds of its shall take the decision. is expelled, he is treated as
Originally, the Constitution of party legislators voted for the Exceptions —Merger B unattached member in the house
India carried no reference tomewger. The law initially permitted A person shall not be disqualifiedbut he continues to be a member of
political parties and their existence splitting of parties, but that hasif his original political party the old party as per thenth
Since multi-party democracy hadnow been made two-third. meiges with anotheand: Schedule. If he joins a new party
not evolved in 1950s and earlyAs soon as this law was passed, it He and other members of theafter being expelled, he can be said
1960s, the heat of defections andvas met with severe oppositionld political party become to have voluntarily given up
their implications were not felt. on logic that it impinged on right members of the new political party membership of his old party
Things howeverchanged after the to free speech of legislato/sPIL ~ Of Critical Analysis of Anti-
1967 elections. The 1967 electionsvas filed in the Supreme Courtin- He and other members do noglefection law
are thus called a watershedhe form of famousKihoto accept the merger and opt tolhe anti-defection law has enabled
moment in Indias democracy Hollohon vs Zachillhu and Othersfunction as a separate group. the political parties to have
What happened in 1967 elections? (1992) This PIL had challenged This exception shall operate onlystronger grip on their members
In 1967, some sixteen states hathe constitutional validity of the if not less thartwo-thirds of the ~which many times has resulted into
gone to polls. The Congress losfaw. But SC upheld the members of party in the HousePreventing them to vote for the lure
majority in them and was able toconstitutional validity of 10th have agreed to the nysr of money of ministerial birth. It also
form government only in one state.schedule. Court also decided thafourt's Intervention ) provides stability to the
This was the beginning of coalition the law does not violate any rightsAll proceedings in relation to anygovernment by preventing shifts
era in India. This election also setof free speech or basic structure ofiuestion on disqualification of aof party allegiance and ensures
off a large scale defections.the parliamentary democracy member of a House under thighat candidates elected with party
Between 1967 to 1971, some 14However Supreme Court also madeSchedule are deemed to b&upport and on the basis of party
Mps and over 1900 MLAs some observations on Section 2(1proceedings in Parliament or in thenanifestoes remain loyal to the
migrated their political parties. (b) of theTenth schedule. SectionLegislature of a state. No courtparty Howeveritis also resulted
Governments of many states2(1) (b) reads that a member shaflas any jurisdiction. This wasinto its unintended outcome i.e. the
beginning from Haryana, be disqualified if he votes orSubsequently struck down by thecurtailing to a certain extent the role
collapsed. The defectors wereabstains from voting contrary toSupreme Court. Currentlythe Of the MP or member of state
awarded with plum ministriesintheany direction issued by theanti-defection law comes under thegislature. It is culminated into
governments, including Chief political party The judgement judicial review of courts. absence of constructive debates
Ministership in Haryana. In highlighted the need to limit Various ~Supreme Court On critical policy issues. The whip
Haryana, one legislator “Gaya Lal” disqualifications to votesrucial Judgments on Anti-defection has become all the more powerful
changed party for three times ando the existence of the governmeritaw - and has to be followed in all
thus, all defectors used to be calle@ind to mattersntegral to the Beginning withKihoto Hollohon circumstances. .
“Aaya Ram-Gaya Ram”. electoral ppgramme of the pay, Vs Zachillhu And Others (199_2)Wht'jlt reforms are needed Amti-
However the issue was notso as not to ‘unduly impinge’ on case, various provisions regard,n%efecnc_m law?
addressed immediatelyt took the freedom of speech of memberginti-defection law have been ollowing are the key reforms
further 17 years to pass the anti91st Amendment Act, 2003 challenged in the Supreme Courtheeded in anti-defection law
defection law in 1985. The 52th Earlier, a ‘defectionbyone-third The Key issues and Supreme The decision making power of
amendment of the Constitution inof the elected members of aCourt observations are listedspeaker/ chairman needs review
1985 inserted 10th schedule in thepolitical party was considered abelow: » * The phrase “voluntarily giving
constitution with Provisions as to ‘merger’. Thed1st Constitutional Kihota Hollohon vs. Zachilhuand ~Up membership” is too vague and
disqualification on ground of Amendment Act, 200Zhanged Others (1993) needs comprehensive revision.
defection. this. So now at leasivo-thirds of - Issue: If the 10th schedule : Political parties should limit
52nd Amendment Act the members of a party have to burtails the freedom of speech anéssuane of whips to instances
In this amendment, articles 101,in favor of a “merger” for it to have €xpression and subvert theonly when the government is in
102, 190 and 191 were changed. Ivalidity in the eyes of the laWwhe democratic rights of the electegdanger o
laid down the process by which91stAmendment also makes itmembers in parliament and statd he Election Commission had
legislators may be disqualified onmandatory for all those switchinglegislatures. recommended that the decisions
grounds of defections per this political sides — whether singly or- SC Judgement: The 10th under theTenth Schedule should
process, amember of parliament oin  groups — to resign theirschedule neither impinges uporPe made by the President/
state legislature can be disqualifiedegislative membership. They nowthe freedom of speech andGovernor on the binding advice of
on the following grounds: have to seek re-election if theyexpression nor subverts thehe Election Commission. A
Members of a Political Party defect. democratic rights of electedconstitutional amendment vesting
- When voluntarily resigned from Summary of Provisions Regardingnembers. The 10th schedule ighe power to decide matters
his party or disobeyed the Tenth Schedule constitutionally valid. relating to disqualification on the
directives of the party leadershipConditions of Disqualification Issue:ls granting finality to the ground of defection with the
on a vote. If a member of a house decision of the Speaker/ ChairmarPresident/Governor acting on the
- When does not vote / abstaindelonging to a political party: ~ is valid. advice of the Election Commission
as per partg whip. Howeverifthe - Voluntarily gives up the - SCJudgementThis provision would actually help in preserving
member has taken prior permissionmembership of his political party is valid howeverHigh Courts and the integrity of the Speaker
or the Supreme Court can exerciséffice.
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